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and inconvenience ;" and we must construe the statute so as to 
suppress the mischief and advance the remedy. 

We hold, therefore, that notwithstanding the proceedings 
alluded to, and the payment of the money to the sheriff, there was 
no such satisfaction entered upon the judgment in question as 
relieved the owner of the judgment from the duty of complying 
with the defendant's request, and that the action was well 
brought. 

The only other question upon the record regards the measure 
of damages. The statute prescribes no measure except as it 
limits them to not exceeding half of the debt. 

The court declined to limit the jury to nominal damages, though 
there was no evidence of special damage. In Henry v. Sims, 1 
Wh. 187, it was ruled, that in such an action actual damages 
need not be proved, and that the jury may take into consideration 
all the circumstances by which the party has suffered vexation and 
inconvenience. In the instance before us the statutory limit was 
not transcended, and we have no means of measuring the vexation 
and inconvenience which the defendant's neglect of a plain duty 
occasioned the plaintiff, and, therefore, we cannot say that the 
damages were excessive. 

The judgment is affirmed. 



Superior Court of Cincinnati. 
SARAH S. THOMPSON v. ADDISON S. THOMPSON ET AL. 

Neither at the common law, nor by the statutes of Ohio, can a conveyance of 
real estate be sustained unless there is a valuable or good consideration named 
in the deed. 

A pecuniary consideration is essential to uphold a deed of bargain and sale. 
The consideration of love and affection is sufficient to uphold a covenant to stand 
seised to uses. 

In the latter case, the grantee must be of the blood of the grantor ; consan- 
guinity, not affinity, is the rule. Thus, a deed to a son-in-law for the love the 
grantor bears to the grantee and his wife, there being no grant to the wife, is not 
sufficient to sustain the conveyance. 

Conveyances of real estate in Ohio partake of the nature of feoffment, bargain 
and sale, and covenants to stand seised to uses. The usual form embodies parts 
of all these assurances, but neither controls, absolutely, the grant. 



The opinion of the court was delivered by 
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Storer, J. — This case is reserved from Special Term for our 
decision on the following questions : — 

First. Whether the deed of Robert Jones to McCalla Thomp- 
son, copied in the petition, is supported by any sufficient consi- 
deration, there being none in fact shown except such as is stated 
in that deed ? 

Second. " It being made to appear that Robert Jones has con- 
veyed the premises in question, in fee simple, to the plaintiff by 
deed executed since the death of McCalla Thompson, and his 
only child, is said Jones a competent witness in the case for the 
plaintiff to prove that the deed to McCalla Thompson was exe- 
cuted and delivered to him by mistake, in that it was, in reality, 
intended to be executed and delivered to the plaintiff? 

To understand the application of these questions, we have 
referred to the pleadings and testimony taken in the cause, and 
find the following facts alleged and proved : — 

The plaintiff is the daughter of Robert Jones, and intermarried 
with McCalla Thompson in November 1848 ; before this event 
took place her father had avowed his intention to convey to her 
certain real property in Cincinnati, and, after the marriage had 
been consummated, again expressed the same purpose, in a note, 
which is found in the case. To complete this object, on the 28th 
of September 1850 he executed a deed to McCalla Thompson, 
which was prepared by the grantee himself, by which, after 
reciting " that, whereas the said Thompson having theretofore 
intermarried with the plaintiff, the daughter of said Robert Jones, 
and for, and in consideration of, the premises, and the natural 
love and affection which said Jones has and entertains for his 
daughter and said Thompson, and for the purpose of advancing 
the said Thompson in life, said Jones bargains, sells, and conveys 
to said McCalla Thompson the property now in controversy, and 
which is particularly described, to have and to hold the same 
with its appurtenances, rights, and privileges, unto said Thomp- 
son, his heirs and assigns, for ever," there are no covenants in 
the deed, not even those which are found in the ordinary quit- 
claim conveyance. 

In January 1850 a son was born of the marriage, and in 
November 1852 McCalla Thompson, the husband, deceased, 
leaving this child to survive him, who died in November 1863. 
Meanwhile the property has been in the possession of the plaintiff, 
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through her father, who has controlled it for her use. The bro- 
thers and sisters of McCalla Thompson now claim they are 
invested with the title as heirs at law of the deceased son of the 
plaintiff and her husband, the Statute of Descents in Ohio thus 
regulating the descent, if the deed from Robert Jones to the 
plaintiff's husband vested the estate in the grantee. 

To quiet the plaintiff's possession, establish her right to the 
estate, and to declare the conveyance from her father to her hus- 
band to have been made for her benefit, as well as for general 
relief, this petition is filed against the defendants, who represent, 
as they allege, their nephew's estate : it further appears, that the 
plaintiff's father, finding the deed he had made to his son-in-law 
did not conform to his intention, expressed before, and at the time 
of, its execution, in January last prepared another deed, which he 
executed in due form, conveying all his right, interest, and estate 
in the premises to the plaintiff, to hold to her and her heirs 
for ever. 

The defendants deny by answer the allegation in the petition, 
that the deed from the plaintiff's father to her husband was 
intended to operate for her benefit, but, on the contrary, for the 
sole use of the grantee. 

We have carefully considered the facts presented by the record, 
and heard the arguments of counsel upon one of the questions 
reserved. That question is, what estate, if any, did McCalla 
Thompson acquire by the conveyance from the plaintiff's father, 
and what was the legal effect of the instrument, claimed to have 
been a deed, by which the property is assumed to have been 
granted to his son-in-law ? We have confined ourselves solely to 
the consideration of that question, as our answer to it is decisive 
of the case. 

At common law, it is clear, the deed referred to could not be 
sustained as a bargain and sale, no pecuniary, or other valuable, 
consideration being recited in the instrument as passing from the 
grantee to the grantor, or proved to have been paid by evidence 
aliunde. The reason of the rule is, that a sale ex vi termini 
supposes the transfer of a right for money, — the very name of the 
assurance imports a quid pro quo : llildmay's Case, 1 Coke 176 ; 
Sharington v. Crofton, Plowden 303. These cases are referred 
to in all subsequent decisions by the English courts as settling 
the law, and have been sustained without reservation. 
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In the United States the same rule is adopted, and we find no 
exception to its operation in any reported ease. On the contrary, 
the courts of Massachusetts, New York, Pennsylvania, Maryland, 
North Carolina, and Kentucky, have expressly recognised it, 
holding the deed to he void where no such consideration is 
described or proved. 

Nor would the deed before us have been sustained as containing 
words which might operate as a covenant to stand seised to uses, 
as no sufficient consideration, such as blood, or marriage, ia 
alleged. 

The conveyance is to the son-in-law, for the love and affection 
the grantor bears to his daughter and her husband, and there is 
no estate conveyed to her. 

Hence it appears to us, looking through very many cases, 
both ancient and modern, decided by the English courts, that 
this conveyance would not be there upheld upon any common-law 
principle, or under the Statute of Uses. 

There is no doubt that consanguinity, not affinity, blood rela- 
tionship, not that existing by marriage merely, may well support 
a covenant to stand seised ; hut the parties must susta n the rela- 
tion of father and child or grandchild, brother and sister, or 
nephew and niece. 

We cannot find a case in the English books where a son-in-law 
has been held to be within the rule, either to take for his own 
benefit, or to uphold the estate for another. The ancient law 
upon the subject was very fully reviewed, and the authorities 
from Lord Pagers Case, 1 Leonard 195, critically examined in 
linesman and Others v. Sebring and Others, 16 Johnson 515, 
and the conclusion at which the court arrived was that we have 
indicated. 

We find the same result expressly stated by Baron Comyns in 
his Digest, vol. 2, tit. Covenants, G., §§ 3, 4, 6. 

See, also, Sanders on Uses, vol. 2, pp. 97, 98, 99. 

In the United States we discover a few dicta only, not a single 
decision which contravenes the established law upon this point. 

The case of Bell v. Scammon, 15 N. H. 381, is an instance, 
and the ruling in Gale v. Colburn, 18 Pick. 401, would seem to 
give color to a different rule ; but neither, when properly exa- 
mined, in any essential degree, can be said to change the ancient 
doctrine. 
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We conclude, therefore, that, at common law, as well as by the 
decisions of the courts in our own country, the deed from Jones 
to his son-in-law passed no estate, but, in reality, was inoperative 
and void. 

But it has been argued, that the conveyance may be sustained 
as a feoffment, and, as such a transfer of the estate required no 
consideration to be paid by the grantee, but took effect only by 
livery of seisin, we are at liberty to uphold the deed before us 
upon the same principle. 

Before the Statute of Frauds title to real property might pass 
by livery only, no instrument in writing being necessary ; but 
since the statute a deed is necessary, and the same ceremonial 
of livery was requisite until the Act of 7 & 8 Vict. ch. 71, which 
requires only a legal seisin in the grantor. 

Hence, it is clear that in England, practically speaking, there 
is now no other mode of transfer than by bargain and sale, lease 
and release, and covenant to stand seised. 

If the deed has the proper words of grant, and contains a 
sufficient consideration, it may operate in either mode to secure 
the estate granted to the donee. 

In Ohio we have no alienations by deed of feoffment. 

Titles were never intended to be conveyed by such an instru- 
ment, though many of the words of grant it contained are still 
used in our common assurances. 

It was held in Lindsley's Lessee v. Coats, 1 Ohio 245, 246, 
that " in no instance have the ancient common-law modes of con- 
veyance, as such, been adopted in this state, and long anterior, to 
the settlement of this country they had given way to the com- 
paratively modern mode of assurance by lease and release, 
bargain and sale." 

By the Territorial Ordinance of 1787 it is provided, that 
" until the governor and judges shall adopt laws, real estate may 
be conveyed by lease and release, bargain and sale, signed, 
sealed, and delivered by the grantor, being of full age, and 
attested by two witnesses;" in pursuance of the power thus 
granted, in 1795 they adopted the Pennsylvania statute, which 
directed the manner of executing deeds, as well as their proof, 
acknowledgment, and record, and the Territorial Legislature 
afterwards enacted the Statute of January 20th 1802, to effect 
the same purpose. The provisions of both these laws were sub- 
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stantially re-enacted in February 1805, and since that time there 
never has been, we are satisfied, any other opinion, either of the 
courts, or the legal profession, than that we have stated. 

In the case to which we have already referred it is said, " it 
evidently was not the intention of Congress merely to legalize 
those modes of conveyance which are mentioned in the ordinance, 
leaving it at the option of owners of real estate, upon the sale of 
their lands, to convey the same by the common-law mode of feoff- 
ment with livery of seisin, but to provide that every conventional 
transfer of real property should be evidenced by deed." This 
decision was affirmed in Lessee of Bently's Heirs v. Deforest, 2 
Ohio 222, and again in Cressinger v. Lessee of Welch, 15 Ohio 
192, where Hitchcock, J., says: "In this country , and espe- 
cially in this state, the mode of conveyance by feoffment is not 
adopted. Lands here are conveyed by bargain and sale, and 
deeds of other description." 

" The conveyance by feoffment with livery of seisin," says 
Chancellor Kent, 4 Com. 548, " has long since become obsolete 
in England, and though it has been in the United States a lawful 
mode of conveyance, it has not been used in practice. Our con- 
veyances have been either under the Statute of Uses, or short 
deeds of conveyance in the nature of the ancient feoffment, and 
made effectual by being recorded, without the ceremony of 
livery." 

We are not permitted, then, to regard the conveyance in the 
case before us as a deed of feoffment to be sustained upon any of 
the principles which apply to that ancient mode of transfer. We 
must consider it only upon the grounds we have already alluded 
to, either as a bargain and sale, or a covenant to stand seised ; 
we cannot sustain it on the first, as no valuable consideration for 
the conveyance is averred in the deed, or proved aliunde, nor 
can we uphold it on the last, on the assumption of love and 
affection, as the grantee was not of the blood of the grantor, but, 
in legal contemplation, a stranger. 

It follows, then, the deed from Jones to his son-in law, McCalla 
Thompson, is simply void. No estate, therefore, passed to him, 
and his heirs inherited nothing at his death. 

This ruling disposes of the other question as to the admissi- 
bility of the grantor as a witness. Our decision renders it 
unnecessary to consider this point. 
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As Mrs. Thompson now holds the legal estate by deed from her 
father, and is in possession of the property, her title will be 
quieted, and a decree may be entered for that purpose, agreeably 
to the prayer of the petitioner. 



District Court of the United States — District of Kentucky. 
THE UNITED STATES v. FIFTY-SIX BARRELS OF WHISKEY. 

Where a statute in direct terms denounces a forfeiture of property as a penalty, 
the forfeiture takes place at the time the offence is committed, and operates as a 
statutory transfer of the right of property to the government. 

In a proceeding in rem to ascertain the forfeiture, it is not material whether the 
statute declares that the property shall be forfeited, or that the offender shall forfeit 
it. In either case the date of the offence is the time to which the forfeiture relates. 

Therefore in a proceeding for condemnation of whiskey for violation of sect. 68 
of the Internal Revenue Act of 30th June 1864, the fact that the whiskey had 
passed into the hands of a bond fide purchaser before the commencement of the suit 
will not avail the claimant. 

Nor is it material that before such purchase the whiskey had been regularly 
branded by a United States inspector. 

Where such purchaser has, for the purpose of rectification, mixed the whiskey 
forfeited with other whiskey, so that it is not capable of identification, the whole is 
liable to forfeiture. 

This was a proceeding for the condemnation of fifty-six barrels 
of whiskey and certain stills and other vessels, as forfeited to the 
United States. 

The information was founded on the 68th section of the Internal 
Revenue Act of 1864, and contained two counts. 

The first count alleged, in substance, that one William E. Reed 
was the owner of said stills and other vessels, and used the same 
in the distillation of spirits continuously from September 1865 
until the seizure herein, and that he had used said stills and 
vessels in the distillation of the fifty-six barrels of whiskey seized, 
but he did not, from day to day, make or cause to be made, in a 
book kept for that purpose, a true and exact entry of the number 
of gallons so distilled, or of the number sold or removed for con- 
sumption or sale. 

The second count alleged that said Reed, owner of said stills 
and vessels used by him in the distillation of spirits, did not 
render to the assessor or to the assistant-assessor, on the 1st, 



